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WEDNESDAY, FEBRUARY 26, 1958 


SUBCOMMITTEE No. 3 OF THE 
CoMMITTEE ON THE JUDICIARY, 
House or REPRESENTATIVES, 
Washington, D. C. 

The subcommittee convened at 10:30 a. m., in room 346, Old 
House Office Building, Washington, D. C., Hon. Edwin E. Willis, 
chairman of the subcommittee, presiding. 

Present: Representatives Willis, Libonati, Taylor, and Cramer. 

Also present: Cyril Brickfield, conamittee counsel. 

Mr. Wiuu1s. The subcommittee will come to order. We will take 
up this morning two bills: H. R. 6238, a bill to amend section 1292 
of title 28 of the United States Code relating to appeals from inter- 
locutory orders; and H. R. 7260, a bill to saneal title 18, United 
States Code, section 3651, so as to permit confinement in jail-type 
institutions or treatment institutions for a period not exceeding 6 
months in connection with the grant of probation on a 1-count 
indictment. 

(The above-mentioned documents follow:) 


{H. R. 6238, 85th Cong., 1st sess.] 


A BILL To amend section 1292 of title 28 of the United States Code relating to 
appeals from interlocutory orders 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 1292 of title 28 of theJUnited States 
Code is hereby amended by insertion of the letter (a) at the beginning of the 
section and adding at the end thereof an additional subparagraph lettered (b) 
to read as follows: 

““(b) When a district judge, in making in a civil action an order not otherwise 
appealable under this section, shall be of the opinion that such order involves a 
controlling question of law as to which there is substantial ground for difference 
of opinion and that an immediate appeal from the order may materially advance 
the ultimate termination of the litigation, he shall so state in writing in such order. 
The Court of Appeals may thereupon, in its discretion, permit an appeal to be 
taken from such order, if application is made to it within ten days after the entry 
of the order: Provided, however, That application for an appeal hereunder shall 
not stay proceedings in the district court unless the district judge or the Court 
of Appeals or a judge thereof shall so order.” 





[H. R. 7260, 85th Cong., Ist sess.} 


A BILL To amend title 18, United States Code, section 3651, so as to permit confinement in jail-type institu- 
tions or treatment institutions for a period not exceeding six months in connection with the grant of pro- 
bation on a one-count indictment 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That title 18, United States Code, section 3651, is 
amended by adding a paragraph after the first paragraph of that section reading 
as follows: 


1 
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sz) pon entering a judgment of conviction of any offense not punishable by death 
or life imprisonment, if the maximum punishment provided for such offense is 
more than six months, any court having jurisdiction to try offenses against the 
United States, except in the District of Columbia, when satisfied that the ends of 
justice and the best interest of the public as well as the defendant will be served 
thereby, May impose a sentence in excess of six months and provide that the 
defendant be confined in a jail-type institution or a treatment institution for a 
period not exceeding six months and that the execution of the remainder of the 
sentence be suspended and the defendant placed on probation for such period 
and upon such terms and conditions as the court deems best.’ 

The first distinguished witness is Chief Judge Parker, whom we are 
always glad to have with us. Judge, we are c ertainly glad to have you. 

Off the record. 

(Thereupon, there was a discussion off the record.) 

Mr. Wiuuis. Back on the record. Judge, you may address yourself 
to either bill first, but for clarity in the record, I wish you would 
address yourself to one bill and then to the other one. 


STATEMENT OF HON. JOHN J. PARKER, CHIEF JUDGE, UNITED 
STATES COURT OF APPEALS FOR THE FOURTH CIRCUIT 


Judge Parxur. I will do that, sir. With your permission, I will 
take up H. R. 7260 first. 1 think I can deal with that one in a very 
few minutes. 

The Judicial Conference of the United States recommends the 
enactment of H. R. 7260 to amend title 18, United States Code, sec- 
tion 3651, so as to permit confinement in jail-type institutions or treat- 
ment institutions for a period not exceeding 6 months in conneetion 
with the grant of probation on a 1-count indictment. 

Section 3651 of title 18 defines the authority of the district courts 
in granting and administering probation. This pending bill would 
add a new paragraph to provide that after a judgment of conviction 
of any offense not punishable by death or life imprisonment, the court, 
except in the District of Columbia, may impose a sentence in excess of 
6 months and provide that the defendant be confined in a jail-type or 
treatment institution for a period not exceeding 6 months and the 
defendant placed on probation for such period and on such terms and 
conditions as the court deems best. 

Under the present law when a defendant is convicted on more than 
one count of an indictment, the court may sentence him to imprison- 
ment on one count and place him on probation on another. 

This authority has been upheld by the Supreme Court. When the 
conviction is on a one-count indictment this combination sentence 1s 
not possible. 

Judges who are accustomed to providing for a combination of 
imprisonment and probation have been urging that the statute be 
amended to permit this where the conviction is on one count. 

They are of the opinion that confinement for a brief period in a 
jail-type or treatment institution has a salutary effect on an offender 
and is conducive to his rehabilitation later on probation. 

The Judicial Conference of the Ninth Circuit recommended legisla- 
tion to provide for this practice and a committee of the Judicial Con- 
ference of the United States after study recommended to the Confer- 
ence in March 1955, the provision in the pending bill as an appropriate 
measure. 
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In September 1955 the Judicial Conference of the United States, 
following a report of its committee that a large majority of the Federal 
judges who had replied to an inquiry favored such legislation, voted 
to recommend to the Congress the enactment of the amendment. 

Accordingly, in April 1956, the Director of the Administrative 
Office of the United States Courts on behalf of the Judicial Conference 
of the United States proposed to the Vice President of the United 
States and to the Speaker of the House of Representatives the draft 
of a bill to accomplish the purpose. 

H. R. 10617 was introduced and a hearing was held before this 
subcommittee in June 1956. The pending bill, H. R. 7260, is in 
exactly the same form as the preceding bill and received the support 
of the Judicial Conference of the United States in September 1957. 

Accordingly, we recommend the enactment of H. R. 7260. 

Mr. Wits. Judge, for the record, will you explain it a little bit 
more factually to the subcommittee so that I can explain it factually 
to the full committee, a little bit of how it works and why there is a 
deficiency. 

Judge Parker. Under the existing statutes, where there is a two- 
count indictment and the defendant has confessed or pled guilty under 
both counts, the judge can sentence him to a term of imprisonment 
on one of the counts. 

Mr. Wiuus. That would involve, let’s say, possession as well as 
transportation of an automobile, or are you able to speak of an 
actual case that I can use as an example for a presentation to the full 
committee. 

Take a hypothetical one, please. 

Judge Parker. Where a man was charged with possession and with 
transportation either of an automobile or whisky, or anything of that 
sort, he is charged with two separate and distinet crimes. 

He is convicted of both or pleads guilty to both; the judge thinks he 
ought to have some punishment in jail, in prison; but that he is really 
a man that can be rehabilitated. 

He wants to place him on probation, but he wants to give him a 
taste of what punishment means, so he gives him a sentence under 
one of the counts, and under the second count he provides that be is 
to be admitted to probation upon the expiration of the first sentence. 

In the case of a one-count indictment, that cannot be done because 
you cannot split the sentence. You have either got to admit him to 
probation, or you have got to sentence him to prison. 

This would allow you to do with the 1l-count indictment what is 
being done with the 2-count indictment. 

Mr. Wiuuts. By imposing a lesser sentence or what, Judge Parker? 

Judge PARKER. By sentencing him to a term of imprisonment to 
be followed by a term of probation. They split the sentence under 
the 2-count indictment, or more than 2; but under the 1-count indict- 
ment, they cannot split the sentence. 

In other words, if you had a man who was charged with a crime 
that was punishable by 5 years in prison, the judge could provide 
that he serve 6 months in jail and then be admitted to probation for 
such period as he specified in his sentence; and after he served the 
6 months in jail, he would be admitted to probation and treated as 
any other parollee would. 
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Mr. Wiiu1s. So without amending all the various criminal statutes 
and penalties thereunder, this would have the effect of modifying all 
penal statutes and permit that in all situations where in the discretion 
of the judge that procedure should be followed? 

Judge Parker. That is correct. Mr. Chairman, the only thing it 
really does is this: is to say to the judge, instead of giving him pro- 
bation for the entire sentence or imprisonment for the entire sentence, 
you can split the sentence and give him imprisonment to be followed 
by probation. 

Mr. Wiis. And that imprisonment can be penitentiary or jail- 
type for 6 months? 

Judge Parker. No; it must be jail or reformatory type. You 
cannot send him to the penitentiary under this. 

Mr. Writs. But you take, for instance, a statute which involves 
an imprisonment of over a year and a day. ‘The crime with which 
this youngster might be charged would still be a felony, but the judge 
would actually imprison him in a jail-type of reformatory institution 
for a period of 6 months and then let the probation hang over his head 
for a longer term? 

Judge Parker. That is correct, sir. 

Mr. Wits. Does experience show that because of the lack of 
this statute, that it now works both ways? 

Judge Parker. I think that is correct, but I would say this: That 
this is really to take care of the situation where the judge thinks that 
the man ought to be admitted to probation, but that he ought to 
serve a little while in prison before he has the benefit of probation. 

I think I should say this about the history of the act: It was rec- 
ommended by the Judicial Conference of the Ninth Circuit to the 
Judicial Conference of the United States. 

It came up first, and the Judicial Conference did not pass upon it 
or did not pass upon it favorably. They passed it again in the 
Ninth Circuit, and the Judicial Conference referred it to a committee. 

The chairman of that committee was Judge Orie L. Phillips, who 
is known to you as one of the ablest judges in the judicial system. 

That committee looked into the matter and it reported favorably 
on the proposed legislation, whereupon the Judicial Conference 
debated the matter and recommended the passage of the act. 

Mr. Wiuuts. Do we have an opinion by the Justice Department, 
Mr. Brickfield? 

Mr. BrickFieLp. No, sir;we donot. It has taken the position that 
it is largely a matter of policy for Congress to decide. 

Mr. Wituts. Judge Maris, did you wish to speak at this time? 


STATEMENT OF HON, ALBERT B. MARIS, JUDGE, UNITED STATES 
COURT OF APPEALS FOR THE THIRD CIRCUIT, PHILADEL- 
PHIA, PA. 


Judge Maris. I would, sir. I am Albert B. Maris, circuit judge 
of the third judicial circuit, official station at Philadelphia, chairman of 
the Committee on Revision of the Laws of the Judicial Conference 
of the United States. 

Judge Parker has very clearly and cogently stated the purpose 
of this bill, and I think I need only add one thing, that is, to explain 
its technical aspect. 
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The present law with respect to probation is that in sentencing 
a defendant the district judge may either impose a sentence, in which 
case he serves it, or may impose a sentence of imprisonment and 
then suspend its execution and place the defendant on probation. 

In that latter situation, a sentence has been imposed but it is not 
to be served unless later on it appears that the probation conditions 
have not been carried out, in which case the judge may revoke the 
probation and direct the sentence to be served. 

That, of course, means that if under the present law probation is 
given, no sentence of imprisonment can be served. The probation 
starts under the law at the inception. 

The sentence is either to be served or it is suspended; and if it is 
suspended, obviously it will not be served unless it appears later on 
that the defendant has forfeited his right to probation and has to 
serve the sentence. 

The purpose of this bill, as Judge Parker has said, is to enable the 
judge t o split the sentence, if the sentence be a year and a day, 2 years, 
5 years, whatever the sentence should be, and to direct that only a 
portion of that sentence be served, not in excess of 6 months and that 
the remainder of the sentence be suspended as to its execution and 
the defendant placed on probation at the end of the preliminary serv- 
ing period; and for a period of probation within the limit of 5 years, 
whatever the statute gives, whatever the judge thinks proper to re- 
habilitate the defendant. 

That is something that cannot be done under the present law. The 
present law requires this: in imposing a sentence to determine right 
now whether it is to be served; if so, in toto or if not, it is suspended, 
and if suspended, in toto. 

This bill permits service of a part, not more than 6 months, and 
suspension of the rest with probation, and for the reasons which Judge 
Parker has indicated, a great many district judges favor the bill, par- 
ticularly those in States in which this procedure is permitted in their 
State courts, as in California. 

Mr. Wiis. I was just going to ask are there any States that permit 
this. 

Judge Maris. Yes, and that is the reason that in California, since 
many of the Federal judges have been State judges before and have 
had experience with this sort of a provision in their State courts, the 
Federal judges there have strongly urged that this be permitted to 
them. 

They have found it to work well in the California courts where it 
is permitted, and that is the reason why, no doubt, the Judicial Con- 
ference of the Ninth Judicial Circuit has recommended it, since that 
circuit includes California. 

Mr. Wiuts. I want to ask this question since I know we will be 
asked it in the full committee. 

As I visualize it, because of the existence of the law as it is today— 
the judge, let’s say, might and does feel that perhaps mercy in certain 
cases might inc ‘line him to let the defendant go on probation only, 
whereas, « on the other hand, it may be that because of the existence of 
the law it might work the other way and the judge would be bound, 
in a particular case, to send the man to the penitentiary for a stated 
number of years which in the opinion of the judge may be too long a 
time. There are some judges perhaps who will be inclined to feel 
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severeness a necessity, and some of the others who might want to 
administer modern penology and administrative law. 

Judge Maris. I think, Mr. Chairman, this bill provides a middle 
course. You are faced today in the one-count indictment with either 
immediate probation—no imprisonment whatever—or a term of im- 
prisonment without any probation in which case you have got to 
impose the full term and it must be served. 

You have only the two alternatives today in the one-count case. 
In the two-count case, this thing has been worked out by virtue of 
the fact that there are two counts. 

There is a situation there, and I can see how a trial judge, confronted 
with this situation, would think it important—lI have had a fair 
amount of experience myself in district court in which I have had 
quite a lot of sentences to impose during the past year, and I can 
see how you might feel in some cases that here is a young man or 
woman who can be reclaimed by probation and be helped by the 
counsel of a probation officer; but there should be some rather definite 
punishment just to let that person know that the law cannot be 
flouted, to be followed by a period under the supervision, care, and 
guidance of a probation officer. 

That is what this bill is intended to do. 

Mr. Wuuts. I understand that, but there may develop. an inclina- 
tion in re of existence of the law to give a little bit of punishment 
in most cases, because of the right to ‘probate a part of this. It is 
one of thee things that you know by experience 

Judge Parker. I think here is the answer to that. This very 
practice has been possible for years and has been upheld by the 
Supreme Court, where there are two or more counts in the indictment, 
and a great many of them have more than two counts. 

Mr. Wiuuis. That may be the answer. 

Judge Parker. The answer is that there has been no abuse that 
we know of. It has just given the judge the discretion. 

Mr. Wits. You answered my question. 

Judge Parker. They have been doing it. 

Mr. Taytor. I have a question or two, Mr. Chairman, if you are 
through. 

Mr. Wiuuis. Yes, go ahead, Mr. Taylor. 

Mr. Taytor. Why do you put that ‘‘not exceeding 6 months”’ in 
this bill? 

Why could it not be 18 months, or in the discretion of the court? 

Judge Maris. It could be. It could be four. The point was, | 
think—and I am speaking now for the draftsmen, and I was not 
one—but I suspect this was patterned after California’s law, and it 
was believed that this should be a comparatively short term. 

If you are going into longer terms, it is thought that probation 
would not be appropriate. This is primarily a short-term thing, and 
so 6 months is just a rule of Sours 

It could have been 6, 7, 8, 4, or 5, but 6 is what the proponents of 
the bill think is about right. 

Mr. Wits. It is an even half dozen. 

Mr. Taytor. Except that it may be that a person would be indicted 
and convicted in a court, and he thereby becomes a subject for reha- 
bilitation, and it may take more than 6 months to rehabilitate him, but 
you are limited by this bill to your 6 months’ period? 
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Judge Maris. No; you have a period of 5 years’ probation following 
the sentence. 


Mr. Taytor. Not treatment? 

Judge Maris. You mean institutional treatment, Mr. Taylor? 

Mr. Taytor. That is right. 

Judge Maris. But you get this long—you get into the penitentiary- 
type thing. 

Mr. Taytor. Would it not be better to let the judge use his dis- 
cretion and decide this? 

Judge Parker. I have an answer to that, sir. The answer is this: 
It is a matter of discretion of the judge, whether he uses this at all. 

If he wants to give him the real punishment, if he thinks he deserves 
real punishment, he sentences him to a period of imprisonment in the 
penitentiary under the statute. 

It does not say anything about probation. He goes there and after 
he has served a third of the sentence he may be admitted to parole; 
if the parole board thinks he is subject to parole, they parole him. 

This gives the judge an opportunity to sort of keep the rehabilitation 
in his own hands. 

Mr. Wixuis. Why is the District of Columbia excepted? 

Judge Parker. I do not know that I can answer that. 

Judge Maris, A local statute in the District of Columbia is the 
reason why these provisions do not apply at the present time. 

Mr. Sharp here, I think, can answer that question more accurately 
for vou, sir. 

Mr. Wits. Ve ry well. 

Mr. Snarp. I am Lewis J. Sharp, Chief of the Probation Office in 
the Administrative Office. 

The reason for that exception is that up to the present the District 
of Columbia is excepted from the Federal probation statute. 

They have their own Probation Act, which governs the District of 
Columbia. This committee re oe d out a bill last year bringing the 
District of Columbia under the Federal Probation Act, and, of course, 
if that should pass, that would make this an exception, so this would 
probably have to be corrected too; but as it stands now, they are 
excepted from our act. 

Mr. Wiuuis. I think the House passed it. 

Mr. SuHarp. | think the House passed it; yes, sir. 

Mr. Wis. All right, now, Judge, will you address yourself to the 
next bill? 

Judge Parker. Yes, Mr. Chairman. 

This is a bill | know more about than I do about the preceding bill. 
[ have been on the Federal bench for 32 years now, or nearly a third 
of a century, but I never was in the trial courts, and never had any 
sentencing to do, but all the time I have been in the appellate court | 
have been bothered by the question to which I am about to address 
myself. 

H. R. 6238 is a bill to amend section 1292 of title 28 of the United 
States Code relating to appeals from interlocutory orders. 

This bill might well be called a bill to improve and expedite the 
administration of justice in the courts. It relates to the granting of 
interlocutory appeals in a limited class of cases where the entertaining 
of the interlocutory appeal has been approved by the district judge 
and by the circuit court of appeals. 
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1 think that an understanding of what we are driving at would be 
helped if we consider the old law, the mischief, and the proposed 
remedy. 

The old law number is section 1291 of title 28 which provides that 
the courts of appeal shall have jurisdiction in appeals from final 
judgments of the district courts. 

Now section 1292 gives a limited right of appeal from interlocutory 
orders. The appeal is from interlocutory orders or from orders 
granting or denying injunctive relief, orders relating to receiverships, 
admiralty decrees, and patent cases which are judgments which are 
final except for accounting. 

Those are interlocutory orders from which appeals can be taken 
under existing law, but there are a number of other cases in which 
relief is needed. 

Mr. Wits. So I can follow you, in those specified cases, is the 
appeal from the interlocutory order a matter of right? 

Judge Parker. Yes, sir; it is a matter of right. 

Now there are other cases in which interlocutory appeals are needed. 
I would list them this way: First, cases where an accounting is neces- 
say upon an adjudication of liability under a contract. 

You cannot appeal that now because you have not got a final 
Seliarshieen The Supreme Court has said a final judgement is a judg- 
ment which disposes of the case in its entirety with respect to all 
parties and all causes of action, leaving nothing except the carrying 
out of the judgment. 

Mr. Wiiurs. Will you give a typical example of what you are now 
referring to? 

Judge Parker. What I am suggesting? 

Mr. Witus. Yes. 

Judge Parker. Either there is a contract which will necessitate the 
taking of an extended accounting, where the liability under the con- 
tract is contested, and there is an adjudication of liability, now, you 
cannot appeal from that under existing law. 

You have got to go and take the account and the final judgment 
and then appeal from that. 

Mr. Wituts. Ultimately that is fruitless? 

Judge Parker. That is right. 

Second, cases where a long trial would be necessary for the deter- 
mination of liability or damages upon a decision overruling a defense 
going to the right to maintain the action. 

Where there is a plea in bar such as the statute of limitations, I can 
give you a good example of that from the history of the Central States 
Finance Co., where suit was instituted to recover damages against 
Harrison Williams and other directors for alleged mismanagement of 
corporate affairs 

The statute of limitations was pleaded. The case went to trial, 
and the plea of the statute of limitations was overruled. The judge 
ruled that the rule of New York State was not applicable, but that 
the general rule of equity was applicable. 

At the conclusion of the trial, Judge Weinfeld entered a judgment 
for $20 million against the defendants, I think. It was then carried 
to the circuit court of appeals, and the second circuit court held it 
was barred by the statute of limitations; so that work is for nothing. 
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A third kind presented are the cases involving third-party defend- 
ants where there would be no reason for going on if they could not 
be held liable. 

You bring a suit, and then someone wants to bring in a third party 
defendant. We have held in our circuit that there is no appeal from 
the order bringing him in or refusing to do so. 

Sometimes the presence of the third- -party defendant is the only 
reason for going on with the suit. 

Fourth, cases of transfer of causes when it is claimed that the 
transfer is not authorized by law. Congress has recently authorized 
the transfer of cases from one district to another district, or from 
one circuit to another circuit, where the circuit to which the case is 
transferred or the district to which the case is transferred would have 
had jurisdiction and they frequently claim that the court to which 
they would have had no jurisdiction. 

Several of those cases have gone through the Supreme Court of the 
United States. We have held and the Supreme Court of the United 
States has held, and I know a number of courts of appeals have held, 
that there is no appeal from these interlocutory orders whether you 
transfer or refuse to transfer. 

You have to go on and try the case, and you raise the question on 
appeal from the final judgment of the case. 

Disposition of long cases, such as antitrust cases and conspiracy 
cases, where there is a plea in bar, where a question is raised that 
determines the case, there should be some way to get a decision on 
the question which is vital without waiting for the taking of the 
testimony and the final determination. 

Take an antitrust case where there is an action for treble damages, 
and the question is raised that there is no violation of the antitrust 
law. Now, this question of damages is going to take more time 
than the trial of the antitrust question; but whatever the decision of 
the judge on the antitrust question, you cannot ask for a review until 
a final judgment has been entered in the case. 

About 1951 or 1952, Judge Jerome Frank, up in the second circuit 
said that the statute ought to be amended to give the courts of appeals 
the right to entertain appeals from interlocutory orders in the dis- 
cretion of the court. 

He was not going to give the parties an absolute right of appeal, 
but give the court of appeals the right to entertain the appeal in its 
discretion. 

The matter came before the Judicial Conference of the United 
States and we voted against that recommendation. 

The reason for it is this: Strong as the arguments are for the 
granting of appeals from inte rlocatory orders, there is a strong argu- 
ment on the other side that it can be used for the purpose of post- 
ponement and delay; and if [ may say so, without intending to 
offend anyone, I think the practice in New York State is too liberal 
in this respect. 

It allows too many appeals from interlocutory orders, and in the 
District of Columbia itself it was found that the right to appeal from 
interlocutory orders as a matter of right was working delays, so we 
voted against it. 

Mr. Lisonatt. On that point, may I ask a question, Mr. Chairman? 

Mr. Wruuts. Yes. Mr. Libonati. 
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Mr. Lisonatr. The provision that I question in this bill appears 
on page 2 beginning line 6—wherein there is no “reasonable time”’ 
fixed for action on the appeal by the appeals court and thus if action 
is suspended in the trial court the parties suffer great delay in the 
adjudication of their lawsuit. ; 

Judge Parker. Not unless the stay is ordered either by the dis- 
trict judge or by the court of appeals. 

Mr. Lizonatr. In other words, the importance of the question, in 
the discretion of the lower court shall determine whether that trial 
shall go on or shall wait for the matter to be decided by the appeals 
court? 

Judge Parker. That is right. 

Mr. Lisonati. Thank you. 

Judge Parker. Now, Mr. Chairman, after we voted against this, 
Judge Frank and Judge Learned Hand pressed upon me the im- 
portance of the matter, and I took the matter up with the judicial 
conference of the fourth circuit, which met afterward and worked 
out what I thought would be a satisfactory compromise measure, and 
it was endorsed in principle by the judicial conference of the fourth 
circuit. 

I then laid it before the Judicial Conference of the United States, 
and that Conference appointed a committee to give consideration to 
the matter, and I want to call your attention to who was on this 
committee. 

I do not think we have ever had, barring myself from the list, an 
abler committee. The members were as follows: Shackelford Miller 
of the sixth circuit, Wayne G. Borah of the fifth circuit, Walter C 
Lindley of the seventh circuit, Ernest W. Gibson of Vermont, Roy W. 
Harper of St. Louis, Peirson M. Hall of Los Angeles, and Carl A. 
Hatch from New Mexico. 

We met on 2 or 3 occasions and discussed the matter, and we 
decided that before making a report, we were going to ask the advice 
of the judges throughout the country, whereupon at the instance of 
the committee, I wrote this letter to the judges through the United 
States asking that they give us the benefit of their views and that 
they discuss it in their judicial conferences. 

This is the pertinent part of that letter: 

The judicial conference of the fourth circuit has approved in principle a proposed 
change of statute which would permit the court of appeals to allow an appeal 
from an interlocutory order not otherwise appealable when in the opinion of the 
court such appeal would probably terminate the litigation or is necessary to the 
prompt or efficient administration of justice, provided the district judge certifies 
that in his opinion the appeal should be allowed and application therefor is made 
within 10 days of the entry of the order. Judge Charles E. Clark has suggested 
that the right to allow the appeal be limited to cases where in the opinion of the 
district judge and the court of appeals the effect of the allowance of the appeal 
would be to terminate or materially advance the termination of the litigation. 
Judge Jerome Frank would broaden the right by eliminating the requirement for 
approval of the district judge. Other suggestions have been made as you will 
note from a summary of the letters received by our committee which I am en- 
closing. Also enclosed are copies of the proposal of the fourth circuit, the proposal 
of Judge Clark, the proposal of Judge Frank, and a letter from Chief Judge 
Stephens who objects to all of these proposals on the basis of the experience of 
his court under a special local statute, now repealed, which permitted interlocutory 
Pa nevticui presented is to work out some statute or rule which will permit a 
review of interlocutory orders where this will expedite the termination of the 
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litigation and save useless expense and delay and will not open the floodgates to 
fragmentary and groundless appeals with the evils incident thereto. 

Our committee will welcome the views of your conference on the proposals 
suggested and any other proposals that your conference may consider. 

We sent that out. We sent out that letter, and we received replies 
from all over the United States. 

I don’t think we have ever had an inquiry that has aroused more 
comment. Most of the judges were in favor of some sort of amend- 
ment. Some favored Judge Frank’s proposal, some favored Judge 
Clark’s. Some favored the proposal of the fourth circuit. 

I think it might clarify the matter if I would read right at the head 
of the list of our replies, this analysis which was made by Mr. Leland 
Tolman. 

Responses to letter from Judge Parker, October 2, 1952, submitting 
(1) resolution of the fourth circuit judic ial conference favoring appeal 
with permission of court of appeals on its finding that the appeal 

“will probably terminate the litigation or is necessary to the prompt 
or efficient administration of justice’? but only if petition is accom- 
panied by certificate of district judge that ‘‘the appeal should be 
allowed”’ (2) proposal of Judge Frank to eliminate requirement of 
certificate of district judge and require only an appended by non- 
conclusive statement from him as to whether or not in his opinon 
the appeal is warranted (3) proposal of Judge Clark to permit appeal 
to be granted by the court of appeals only if district judge certifies 
that appeal “will probably terminate or materially advance the 
ultimate termination of the litigation.”’ 

Three gentlemen were tremendously interested in this proposal. 
One was Judge Clark; another was Prof. J. William Moore of the 
faculty of Yale Law School; another was Judge Sanborn of the Eighth 
circuit, and they wrote replies which I cannot abstract. I will not 
even attempt to. I also will not attempt to put in the record the 
replies that we received because they are so voluminous, but we con- 
sidered them all, and our committee unanimously decided to recom- 
mend a statute based on the recommendation of Judge Clark. 

You will note that application for the appeal under ‘the statute must 
be made to the court of appeals within 10 days. Then there is another 
proviso: 

Provided, however, That application for an appeal hereunder shall not stay pro- 
ceedings in the district agourt unless the district judge or the court of appeals or a 
judge thereof shall so order. 

In other words, we think we have safeguarded this interlocutory 
appeal sufficiently to authorize the broadening of the right. You 
must get from the district judge—he knows all about what you are 
up to, “and you must get from him a statement that he thinks that it 
will probably expedite the termination of the litigation and that the 
question is one as to which there is doubt. 

That doesn’t bring it up. You must apply within 10 days to the 
court of appeals, and the court of appeals can grant or refuse the 
appeal. 

If the court refuses the appeal, that is the end of it. You have to 
go back and try your case to final judgment; but even if they grant the 
appeal and bring the case up, that won’t stay the proceedings below 
unless the court of appeals or the district judge orders them to be 
stayed. 
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In other words, we are not going to allow them to use this inter- 
locutory appeal to delay proceedings. 

Now, I have here a report of the committee of the 10th circuit, 
which considered this matter, and I want to file it with you, if I may, 
and I direct your attention, Mr. Chairman, particularly to the 
bottom of page 2 and the top of page 3 where is set forth our recom- 
mendations. This was approved by the Conferences of the 3d, 4th, 
5th, 6th, the 7th, the 9th, and the 10th circuits. 

Mr. Wixurs. Was there a dissent from any circuit? 

Judge Parker. I do not think there was a single dissent. I 
should say this: that in the Judicial Conference of the United States, 
Judge Harold Stephens and Judge Calvert Magruder voted against it. 

I do not know what Judge Magruder’s ideas were. I do not 
remember that he expressed them. Judge Stephens was overcome 
by the negation arising out of the experience of the District of Colum- 
bia. They had a terrible, terrible time with that, and they finally 
got it repealed. 

If I may, Mr. Chairman, I would like to file this report with the 
committee. And in that report I would like to call attention to one 
case there, the Harrison Williams case, I referred to a few moments 
ago, as an illustration. 

There was no dissent from that report. Every member signed it. 
I would like to submit that report. 

Mr. Wixuts. It will be inserted in the record without objection. 


(The above-mentioned document follows :) 


REPORT OF THE COMMITTEE ON APPEALS FROM INTERLOCUTORY ORDERS OF 
THE District Courts 


AGENDA NO. 
SEPTEMBER 23, 1953. 
To the Chief Justice of the United States, Chairman, and the Members of the Judicial 
Conference of the United States: 


In March of this year, your Committee reported to the Conference at its 
Special Session that we had continued our study of the various proposals that had 
been made to amend the Judicial Code to enlarge the scope of appeals to the 
courts of appeals from interlocutory orders of the District Courts, and of the 
reactions of the Circuit and District Judges to those proposals. We informed 
the Conference that we had met at Chicago in February 1953, but had taken no 
action on any of the proposals, and that we had concluded instead to ask the 
Chief Judges of each of the Circuits to schedule as part of the agenda for the 
Judicial Conferences of their respective circuits a consideration of the various 
proposals that have been made in respect to the matter, and to appoint committees 
to study and report to their Conferences, or to arrange for panel discussions of the 
problem by lawyers and judges selected by them. The Chairman of your Com- 
mittee wrote letters to each of the Chief Judges making this request, and supplied 
to them copies of the various communications containing suggestions on the 
subject and abstracts of the replies of the various circuit and district judges to the 
committee’s previous request for their views regarding them. 

Accordingly, the matter received consideration during the Spring and Summer 
at Judicial Conferences in the Third, Fourth, Fifth, Sixth, Seventh, Ninth, Tenth, 
and in the District of Columbia Circuits. 

In connection with the letters heretofore received from the various judges with 
whom we have had correspondence, we have given consideration to the action 
taken by the circuit conferences and have reached the conclusion that provision 
should be made for the allowance of appeals from the interlocutory orders in those 
exceptional cases where it is desirable that this be done to avoid unnecessary delay 
and expense and that the danger of opening the door to groundless appeals and 
piecemeal litigation can be avoided by proper limitations to be included in the 
amendatory statute. We accordingly propose the following amendment to 
Section 1292 of Title 28 of the United States Code: 


APPEALS FROM INTERLOCUTORY ORDERS AND CONFINEMENT 13 


“Section 1292 of Title 28 of the United States Code is hereby amended by in- 
sertion of the letter (a) at the beginning of the section and adding at the end thereof 
an additional subparagraph lettered (b) to read as follows: 

‘““(b) When a district judge, in making in a civil action an order not otherwise 
appealable under this section, shall be of the opinion that such order involves a 
controlling question of law as to which there is substantial ground for difference 
of opinion and that an immediate appeal from the order may materially advance 
the ultimate termination of the litigation, he shall so state in writing in such 
order. The Court of Appeals may thereupon, in its discretion, permit an appeal 
to be taken from such order, if application is made to it within ten days after 
the entry of the order; provided, however, that application for an appeal here- 
under shall not stay proceedings in the district court unless the district judge or 
the Court of Appeals or a judge thereof shall so order.” . 

Your Committee is of the view that the appeal from interlocutory orders thus 
provided should and will be used only in exceptional cases where a decision of 
the appeal may avoid protracted and expensive litigation, as in anti-trust and 
similar protracted cases, where a question which would be dispositive of the liti- 
gation is raised and there is serious doubt as to how it should be decided, as in 
the recent case of Austrian v. Williams (2 Cir. 198 F. 2d 697). It is not thought 
that District Judges would grant the certificate in ordinary litigation which could 
otherwise be promptly disposed of or that mere question as to the correctness of 
the ruling would prompt the granting of the certificate. The right of appeal 
given by the amendatory statute is limited both by the requirement of the cer- 
tificate of the trial judge, who is familiar with the litigation and will not be dis- 
posed to countenance dilatory tactics, and by the resting of final discretion in the 
matter in the Court of Appeals, which will not permit its docket to be crowded 
with piecemeal or minor litigation. 

We attach to this report a report by the Committee of the Tenth Circuit 
which made a careful study of the questions involved and dealt with them in a 
very able manner. We attach also a digest of the correspondence we have had 
with judges throughout the country, which demonstrates, we think, the wisdom 
of some such legislation as is proposed. A Committee of the Los Angeles Bar 
Association has made a report to Judge Hall making suggestions, a number of 
which have been adopted. A copy of that report is also attached. 


SHACKELFORD MILLER, Jr., 
WayYNeE G. Boraun, 
Watrer C. LINDLEY, 
Preirson M. Hatt, 
Cari A. Hartcn, 
Roy W. Harper, 
ERNEstT W. GiBson, 
JoHn J. PARKER, 
Chairman. 


To Chief Judge Orie L. Phillips and Members of the Judicial Conference of the 
Tenth Circuit: 


Chief Judge Orie L. Phillips appointed a committee composed of Circuit Judge 
John C, Pickett, District Judge Edgar 8. Vaught, District Judge Eugene Rice, 
District Judge Delmas C. Hill, District Judge Royce H. Savage, George 
Siefkin, Esquire, of Wichita, Kansas, and Richard B. McDermott, Esquire, of 
Tulsa, Oklahoma, with instructions to make a study of proposals for legislation 
to authorize the United States Courts of Appeals in their discretion to allow 
appeals from interlocutory orders of United States District Courts not now 
appealable, and to report at the Judicial Conference of the Tenth Circuit on 
July 16, 1953. The Committee has made a careful study of the several statutory 
changes which have been advanced, 

The Judicial Conference of the Fourth Circuit has approved in principle a 
proposed change of statute which would permit allowance of an appeal from 
interlocutory orders not now avpealable, as follows: 

“The Court of Appeals may in its discretion permit an appeal to be taken from 
an interlocutory order or judgment, when in the opinion of the court such an 
appeal will probably terminate the litigation or is necessary to the prompt or 
efficient administration of justice. Application for the allowance of such an 
appeal shall be entertained only if the District Judge shall have filed a certificate 
to the effect that in his opinion the appeal should be allowed and application 
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therefor is made to the appellate court within ten days of the entry of the inter- 
locutory order or judgment appealed from.” 

Circuit Judge Charles E. Clark objects to the broad language of the proposed 
statute allowing the court of appeals to take the appeal if ‘‘necessary to the 
prompt or efficient administration of justice.’ He suggests a more restricted 
statute in the following terms: 

“When a district judge, in entering an order of an interlocutory nature, shall 
be of the opinion that an immediate appeal from the order will probably terminate 
or materially advance the ultimate termination of the litigation he shall so state in 
his order. The Court of Appeals may then in its discretion permit an appeal to 
be taken from such order if application is made to it within ten days after the 
entry of the order.” 

«Circuit Judge Jerome Frank opposes the provision making the appeal contingent 
upon procurement of a certificate from the district judge and advocated the follow- 
ing substitute: 

“Tt shall be the duty of the District Judge to state in writing whether in his 
opinion the appeal is warranted; this statement shall be appended to the petition 
for appeal or, as promptly as possible after the filing of such petition in the Court 
of Appeals, shall be forwarded to said court by the District Judge. The Court of 
Appeals shall take into account, but shall not be bound by, such statement in 
exercising its discretion.”’ 

Circuit Judge John B. Sanborn has suggested a statute much like that advo- 
eated by Judge Frank with a further provision that, pending the disposition of 
an application to a court of appeals for allowance of an appeal, the proceedings 
in the district court shall not be stayed unless the district judge who entered the 
order or the court of appeals shall so direct. 

Chief Judge Harold M. Stephens of the Court of Appeals of the District of 
Columbia has written at some length on the subject and vigorously opposes the 
enactment of any legislation which would permit appeals from interlocutory orders 
not presently appealable. 

The committee unanimously approves in principle the proposed statute sug- 
gested by Judge Charles E. Clark. It is our opinion that another draft of the 
statute should be prepared to accomplish the objective by use of more appropriate 
language. It has been pointed out, for instance, that if a district judge desired 
to allow an immediate appeal from an order overruling a motion to dismiss or an 
objection to the jurisdiction, the requirement that he state that such appeal 
would “probably terminate or materially advance the ultimate termination of the 
litigation’? would compel the expression of an opinion that he would probably be 
reversed. As the phrase “materially advance the ultimate termination’? must 
include the more limited ‘“‘probably terminate’’ it appears that the latter language 
may be deleted without damage to intent, and the suggested anomaly is avoided. 
Additional or other language may be desirable, and the committee’s action is not 
conditioned upon any specific text. 

Our recommendation is founded upon the premise that the enlargement of the 
right of appeal should be limited to extraordinary cases in which extended and 
expensive proceedings probably can be avoided by immediate final decision of 
controlling questions encountered early in the action. The shortening of the 
period between commencement of an action and its ultimate termination, together 
with avoidance of unnecessary work and expense, are the imperative considera- 
tions which impel the committee’s recommendation for change in the existing 
law. 

We are agreed that instances in which an early review will effect substantial 
Savings in time and expense occur with sufficient frequency to warrant special 
recognition in procedural law. We also recognize that such savings may be 
nullified in practice by indulgent extension of the amendment to inappropriate 
cases or by enforced consideration in Courts of Appeals of many ill-founded appli- 
cations for review. The problem, therefore, is to provide a procedural screen 
through which only the desired cases may pass, and to avoid the wastage of a 
multitude of fruitless applications to invoke the amendment contrary to its 
purpose. 

The committee feels that Judge Clark’s proposal affords the best protection 
against violation of the purpose of the amendment. We believe that the certificate 
of the Trial Judge is essential both to recognition of the appropriate case and to 
rejection of applications calculated merely to delay the day of judgment. Only the 
Trial Court can be fully informed of the nature of the case and the peculiarities 
which make it appropriate to interlocutory review at the time desirability of the 
appeal must be determined; and he is probably the only person able to forecast the 
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further course of the litigation with any degree of accuracy. Immediate availa- 
bility of counsel for informal conference should prove a great advantage to the 
Trial Judge in insolating the extraordinary case in which valuable savings could 
be expected to follow an immediate review. Requirement that the Trial Court 
certify the case as appropriate for appeal serves the double purpose of providing 
the Appellate Court with the best informed opinion that immediate review is of 
value, and at once protects appellate dockets against a flood of petitions in inap- 
propriate cases. It is the opinion of the committee that avoidance of ill-founded 
applications in the Courts of Appeals for piecemeal review is of particular concern. 
If the consequence of change is to be crowded appellate dockets as well as any 
substantial number of unjustified delays in the Trial Court, the benefits to be 
expected from the amendment may well be outweighed by the lost motion of 
preparation, consideration, and rejection of unwarranted applications for its bene- 
fits. For these reasons, the committee is committed to limitation of the new inter- 
locutory appeal to cases in which the Trial Court and the Appellate Court concur 
in a finding that ultimate disposition will thereby be facilitated. 
Respectfully submitted. . 

JoHn C. PIcKeETT, 

Epaear 8. VauGut, 

KUGENE RIcE, 

Detmas C. Hitt, 

GEORGE SIEFKIN, 

RicuarD B. McDermott, 

Royce H. SavaGe, 

Chairman. 





Los ANGELES, Cauir., September 16, 1953. 
Re appeals from interlocutory orders. 
Judge Perrson M. HAL, 
Los Angeles, Calif. 

My Dear Jupce HaAuu: You will probably receive a copy of the report of the 
Federal rules and practice committee of the Los Angeles Bar Association relative 
to the above in response to your request for the committee’s views with respect 
to the revised proposal. 

The following is explanatory of the views of the committee with respect to the 
changes suggested by the committee: 

1. The committee felt that the proposal was an improvement upon the ones 
previously suggested but also believed that the whole question of appeals as a 
matter of right from interlocutory orders should be reviewed. To illustrate: 
under present section 1292, subdivisions 3 and 4, appeals are allowed from inter- 
locutory decrees in which the question of liability has been determined but the 
question of the amount of damages has not been determined. We see no reason 
why in any action tried by a judge without a jury where the one remaining 
question is one of an accounting that the order should not be appealable. There 
seems no good reason for a distinction between accountings In patent matters 
and other civil matters; so also in cases where motions to dismiss on the grounds 
of lack of jurisdiction or statute of limitations have been denied, that these should 
not be made appealable beeause a contrary ruling would terminate the litigation. 
There are other instances which I will not attempt to enumerate. Perhaps the 
proposed statute will cover such cases and the judges will consider that such 
cases fall within the purview of the proposed statute. 

2. The committee rewrote the proposed revision by changing the language 
‘When a district judge, in entering an order of an interlocutory nature, not other- 
wise appealable under this section”’ ete. to read ‘‘When a district judge, in making 
an order not otherwise appealable under this section’? ete. The reasons for the 
change were that the judge, according to our understanding, does not enter 
orders. Orders are entered by the clerk by a notation in the docket. The 
clerk’s office has informed me that where the district judge believed that the 
order should be appealable under the proposed revision, it would be helpful if 
the court would, in the. making ofthe order, direet the clerk to enter it as a final 
order or judgment for the purposes of appealability under this section. Under 
the provisions of rule 54 of the Rules of Federal Civil Procedure a burden is 
placed upon the clerk of determining whether the order or judgment is one from 
which an appeal lies. 

3. The next change proposed by the committee was to strike out the words 
“of an interlocutory nature’. As has been pointed out there is a great deal of 
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uncertainty and confusion as to what constitutes “interlocutory orders or deci- 
sions’. It is probable that there would be more confusion as to what are orders 
“of an interlocutory nature’. The committee therefore felt that a proposal 
would be clearer if the appealability was applicable to ‘‘an order not otherwise 
appealable under”’ section 1292. 

4. At the end of the first sentence of the revision we have proposed changing 
the language ‘‘he shall so state in his order’ to read “he shall so state by written 
order’. This then would clarify the matter and require in each instance a 
written order and thereby definitely fix the time in which the application would 
have to be mad» to the court of appeals. It would also tend to remove the 
confusion which exists as to whether an appeal lies from minute orders entered 
by the clerk. We understand that some of the courts of appeal hold that only 
written signed orders are appealable. 

5. In the second sentence the committee proposes a change of the language 
“after the entry of the order’ to read “after the making of the order’. The 
reasons are the same as those mentioned in paragraphs 2 and 4 above. 

6. The next change permits.the district judge to grant a stay of the order. 

7. The last change adds a new sentence in accordance with the views expressed 
by you requiring the court of appeals to grant or deny the appeal within 30 days 
or the application shall be deemed denied without prejudice. 

Very truly yours, 
J. E. Simpson. 


Los ANceLes Bar AssocraTION, 
Los Angeles, Calif., September 16, 1953. 
Hon. Petrson M. Hatt, 
United States District Court, Los Angeles, Calif. 

Dear Jupce Hatt: The board of trustees of Los Angeles Bar Association in 
regular session assembled on Tuesday, September 15, 1953, received a report from 
the association’s committee on Federal rules and practice, a copy of which is 
enclosed. 

We beg respectfully to advise that the board of trustees, by formal action, 
approved the proposed amendment to section 1292, title 28, United States Code 
Annotated, as set forth on the bottom of page 2 and the top of page 3 of the 
report, which you will note contains revision suggested by the committee. 

We are forwarding a carbon copy of this letter to Mr. Simpson. 

Respectfully submitted. 

J. Louis EvK1ins, 
Executive Secretary. 


DaniELs, Etson & MatTHeEws, 
Los Angeles, Calif., September 14, 1953. 
Boarp OF TRUSTEES, 
Los Angeles Bar Association, 
Los Angeles, Calif. 

GENTLEMEN: Recently Mr. J. E. Simpson, board member assigned to your 
committee on Federal rules and practice, received a letter from Judge Peirson 
M. Hall, enclosing a revised proposal to amend title 28, United States Code 
annotated, section 1292 relative to interlocutory appeals. The revised proposal, 
submitted by Judge Hall, reads as follows: 

(a) When a district judge, in entering an order of an interlocutory nature, 
not otherwise appealable under this section, shall be of the opinion that such 
order involves a serious question of law as to which there is substantial ground for 
difference of opinion and that an immediate appeal from the order may materially 
advance the ultimte termination of the litigation, he shall so state in his order. 
The court of appeals may thereupon, in its discretion, permit an appeal to be 
taken from such order, if application is made to it within 10 days after the entry 
of the order; provided, however, that application for an appeal hereunder shall 
not stay proceedings in the district court unless the court of appeals or a judge 
thereof shall so order.”’ 

Judge Hall requested that the appropriate bar committees “express any views 
they may have on this proposed statute, and send them to him in time for him to 
present them at a meeting of the committee in Washington, on September 23.”’ 

Your 1952 committee on Federal rules and practice, of which I was chairman, 
rendered its report to your board under date of April 28, 1953. Numbered 
paragraph 4 of that report recited a resolution, passed by the Judicial Conference 
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for the Fourth Circuit, in the fall of 1950, which endorsed, in principle, a proposed 
amendment to the Judicial Code, which would allow appeals from interlocutory 
orders, in the discretion of the court of appeals, in a limited class of cases, in addi- 
tion to those which are now allowed as a matter of right. The proposed amend- 
ment was quoted in that report, and counterproposals also quoted, including the 
counterproposal suggested by Judge Jerome Frank, and as reported to your board 
by my letter of December 9, 1952, our committee was of the opinion that the 
modification suggested by Judge Frank should be adopted. 

Mr. Simpson advised me that at a meeting of the committee of judges, appointed 
to consider the matter, the result was many divergent views, and that the Federal 
Judicial Conference for the Ninth Circuit discussed the matter in San Francisco, 
in July of this year, and voted against the proposal. Thereafter the proposed 
revision submitted by Judge Hall, and hereinabove quoted, was presented and the 
views of our committee thereon, requested. 

At a meeting of our committee, held at 12:30 p. m., on the 11th day of September 
1953, it was unanimously agreed that the proposal to amend section 1292, as 
submitted by Judge Hall, should be approved in principle. However, it was 
felt that the orders which would be made appealable by the amendment should 
not be confined merely to those of an interlocutory nature, as there is considerable 
doubt in the minds of many, including Judge Hall, as to just what orders are 
embraced within those of an interlocutory nature. It was felt that if the district 
judge should make any order which, in his opinion ‘‘involves a serious question of 
law, as to which there is substantial grounds for difference of opinion, and that 
an immediate appeal from the order may materially advance the ultimate termina- 
tion of the litigation”, such an order should be appealable in the discretion of the 
court of appeals, whether it be of an interlocutory nature or not. 

It was also felt that the amendment should require that the order of the district 
judge, referred to in the proposed amendment, should be written, and that not 
only the court of appeals, but the district judge, should be given the power to 
stay proceedings in the district court, pending an application for an appeal. 

It was suggested by Judge Hall, and the committee agreed, that there should 
be some time limit within which the court of appeals should act upon the applica- 
tion for appeal, and if not acted upon within that time limit, it should be deemed 
denied. During the discussion of this committee, it was also agreed that appeal, 
as a matter of right, in other cases, should be considered. 

The proposed amendment to section 1292, containing the revision suggested by 
your committee, is as follows: 

““(a) When a district judge, in entering making an order of an interlocutory 
nature, not otherwise appealable under this section, shall be of the opinion that 
such order involves a serious question of law as to which there is substantial 
ground for difference of opinion and that an immediate appeal from the order may 
materially advance the ultimate termination of the litigation, he shall so state in 
his by written order. The court of appeals may thereupon, in its discretion, permit 
an appeal to be taken from such order, if application is made to it within ten days 
after the entry making of the order; provided, however, that application for an 
appeal hereunder shall not stay proceedings in the district court unless the court 
of appeals or a judge thereof, or the district judge, shall so order. If the court of 
appeals shall not grant or deny such appeal within thirty days after application 
therefor has been filed, the application shall be deemed denied, without prejudice.” 

Respectfully submitted, 

EuGcENE M. E son. 


Judge Parker. I think that concludes what I wanted to say, 
Mr. Chairman. 

Mr. Wiis. Thank you very much, Judge. It seems to me this is 
certainly no granting of an appeal from an interlocutory order as a 
matter of right. The lower court judge must express an opinion that 
the order involves a controlling question of law as to which there is sub- 
stantial grounds for difference of opinion, and then he must go further 
and state that in his opinion an immediate appeal from the order may 
materially advance the ultimate termination of the litigation. 

That is putting the judge pretty well on the spot. He has got to 
come out and express his opinion on those two. 
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There is one other thing I would like to ask you. I wonder why you 
have a “may” instead of a “shall” unless it is in to force the judge into 
a position to express an opinion as to what may happen. 

It says that he must certify that it involves a controlling question 
of law and so on, and that an immediate appeal from the order ‘‘may”’ 
materially advance the case. 

Should it be “shall” there? 

Judge Maris. Mr. Chairman, may I speak to that? 

Mr. Wiuuts. Of course. 

Judge Maris. You would ask the district judge to certify that he is 
wrong because he has just decided against the proposition which is 
being appealed, so that would in effect be asking him to say that he 
had been wrong in his ruling. 

Mr. Wiuuts. I think maybe at this point my colleagues might wish 
to ask some questions of Judge Parker. 

Mr. Lisonati. Judge Parker, was there any discussion as to limiting 
the types of orders or “the type ‘of cases as to which this type of legis- 
lation would be limited? 

Judge Parker. No, I do not think there was because, frankly, 
is impossible to foresee the various types of cases that might arise. 

Mr. Wiiuts. You have listed some of them already. 

Judge Parker. That is right. 

Mr. Lisonattr. There was no discussion on this point at all? 

Judge Parker. I would not say there was no discussion. I think 
we probably did discuss that, but we decided it wouldn’t be practicable 
to do it. 

Mr. Taytor. Judge, I think I understand the proposal and intention 
of the bill, but I am sure some committee member will ask: When you 
get before the court of appeals, what does the court of appeals deter- 
mine—whether or not the district judge was correct in assuming that 
there was a question of law involved that should be determined before 
proceeding further with the trial of the case, or does the circuit court 
determine the question of law involved? 

Judge ParkER. When you get up there, I take it this is what would 
happen: You file a petition in the court of appeals, and we would con- 
sider the petition, and if we thought that there was a question that 
ought to be decided there, we would grant the appeal and decide it 
in much the same way the Supreme Court grants certiorari. 

It does not mean that they grant the motion, but they think there 
is a real question there that ought to be considered. 

Mr. Wiiurs. Thank you very much, Judge Parker; and Judge 
Maris, did you want to comment further? 

Judge Maris. Mr. Chairman with respect to this bill, I only want 
to add a few words because Judge Parker has very clearly and ably 
covered this proposal and its background; but I have some thoughts 
that perhaps I might add. 

The history of the appellate jurisdiction in this country has been 
one of restricting it to the review of final orders. That was the way 
the Judiciary Act was passed first and it was true for many vears. 

It was found quite early, however, that that was too rigid, that 
there had to be some amelioration of that, and some many years ago, 
it was provided that where an interlocutory injunction is granted, 
which is either going to restrain or compel action that you could have 
an appeal from that or from the refusal of it, and also it was deter- 
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mined that where property is taken into the jurisdiction of the court 
through the appointment of a receiver by an interlocutory order in a 
proceeding that you could have a review of that, that where the cus- 
tody of property would be changed in midstream, and it would be too 
rigid to require you to wait until the end of the litigation. Then it 
became quite apparent that in certain types of proceedings at least, 
in the interests of justice, you should have an opportunity to review 
the determination of the merits before the matter of assessments of 
damages was gone into and I refer to patent cases as to which a statute 
was especially passed to take care of that. The same thing was done 
in connection with admiralty suits, where the determination of lia- 
bility is made by the court, you can have under section 1292 of title 
28, an appeal from the decree determining liability without waiting 
for the determination of the damages, which is normally referred to a 
commissioner. 

Even more recently there has been an amelioration of ir rule 
through the adoption of a Federal rule of civil procedure, rule 54 (b), 
which perhaps is a precursor of what we are talking about ox 

It permits a district judge when he disposes of one claim in a 
multiple-claim suit to do so using a formula in his order that it is to be 
final judgment and that there is no just reason for delay in the entry 
of a final judgment, and this gives the order appealable finality so 
that now you can appeai when the district judge makes such a de- 
termination—you can appeal from the determination of one claim in 
a multiple-claim suit; for instance, a counterclaim or a cross-claim or 
a claim against one of the parties only. 

That again is modifying the old idea that no appeal can be taken 
except at ‘the end of the whole litigation. 

Now it became apparent, as Judge Parker pointed out, that this 
was not a complete catalog of all cases in which an interlocutory 
appeal would be just. Just as Mr. Libonati has suggested, it is not 
a complete catalog of all of the hard cases, and there were other 
situations in which it would be in the interests of justice to permit an 
interlocutory review to determine some important question of law 
that might well end or greatly shorten the litigation and prevent 
tremendous waste of time and prevent the carrying on of fruitless 
proceedings that would ultimately be thrown out as improper and so 
this proposal allows those questions to be reversed without waiting 
for the end of the whole trial. 

Mr. Wits. By the way, with regard to my question of a few 
minutes ago concerning the word “may” or “shall,” this provision 
locks it up; makes it even tougher because the district judge must 
realize at the time that there is a serious controlling question which 
he is broad enough in judicial mind to concede. He must say to him- 
self, “I have decided one way, but I think passage on it by the appeals 
court would be advisable before proceeding with the trial.’”’ I think 
there are a lot of protective features within the bill. 

Judge Maris. I think so. It is not opening the door to a lot of 
delaying applications for appeals. 

As I look at it, it is giving the judicial establishment an opportunity 
to look at it and to work this thing out by joint action of the trial 
court and the appellate court in those very rare cases where it would 
be very, very important to get those questions settled before we go 
through a lot of fruitless litigation. 
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As you point out, this says that the district judge has got to render 
his opinion and sign a statement that although he has decided it one 
way there is substantial ground for difference of opinion. 

I do not know whether you will ever get that from some district 
judges, but I am sure there are some district judges who are prepared 
to say that generally when there is a moot question and the court 
decision may well end the litigation then and there. 

Mr. Lrsonati. We recently had a case in the seventh circuit where 
the Government had proceeded at great expense to try a case against 
the Du Pont organization. ‘There were questions involving conspira- 
cies between subsidiaries and the parent corporation. Each of the 
smaller conspiracies must be proven separately and then connected 
with the greater conspiracy. The lawsuit dragged through many 
weeks of argument on preliminary questions of jurisdiction and cor- 
porate operation legal in its business activities and the court finding 
that there were no violations of any law, isn’t that so? 

Judge Marts. Yes, sir. 

Mr. Lisonatr. This amendment would save time, expense, and 
the waste of legal talent; perhaps even professional embarrassment 
and duplicate effort on the part of the court and parties to the suit. 
This amendment would have settled the matter in a few days on the 
question involving the determination of whether the substantive law 
had been violated in these business operations. 

Judge Maris. I think that is a very apt illustration, Mr. Chairman. 

And, of course, you see Congress has in the past been seeking to 
take care of these situations case by case. The patent case, the 
admiralty case, and we could deal with some other cases in this 
bill, but there would still be others to pop up, and we think it is 
much better to make it a general statute with these restrictions and 
give the judiciary freedom to take care of the hard case, a case which is 
going to waste people’s time and effort, but won’t be the ordinary case. 

It will be the occasional case, and it will be a case of great 
importance. 

Mr. Wriuuis. And, of course, you agree with Judge Parker as to 
the applicability of this bill with regard to cases involving the statute 
of limitations and so forth? 

Judge Maris. Yes; where you have a legal defense to the claim, 
where the answer raises a legal defense, a true question of law, which 
if it is decided one way ends the case. 

If it is decided the other way, it goes on to trial. As to the pro- 
ceeding, if it is short, you can go on, but if it is long, like an antitrust 
case which might go on for months, then the proceedings could 
be stayed. 

Mr. Wiis. This might put the losing party at a disadvantage in 
compromise, but at least it will allow lawyers to evaluate what is 
a good compromise. 

Judge Parker. May I just give this illustration. We had a case 
sent to us from out in West Virginia, a suit brought by the Government 
of the United States to recover damages for breach of contract, and 
the defendant filed a counterclaim against the Government for an 
amount less than $10,000. 

The judge held that he couldn’t file the counterclaim, that Congress 
had not authorized suit by counterclaim against the United States, 
although this suit is less than $10,000 and struck the counterclaim 








APPEALS FROM INTERLOCUTORY ORDERS AND CONFINEMENT 2] 


from the answer of the defendant, whereupon the defendant appealed 
to our court. 

Of course, it is an interlocutory order. We couldn’t entertain this 
appeal. I do not know whether the committee would approve what I 
did, but we dismissed the appeal, and in a per curiam opinion I pointed 
out it was an interlocutory appeal which could not be sustained; but 
I pointed out wherein I thought the judge was wrong and suggested 
in view of what was there said and what had been said by the Supreme 
Court in another case, he might see fit to change his ruling. 

Mr. Wits. I think counsel has some questions. 

Mr. BrickFie.p. If an appeal is sought and the appellate court 
decides that it was not a controlling question, the court could deny 
the appeal for that reason; is that so? 

Saiee Maris. I don’t think that is necessarily so. There is no 
standard given to the appellate court other than its discretion any 
more than the Supreme Court passes on certiorari applications and 
says why it acts. ! 

The standard that is given here is for the district court to certify it. 
The court of appeals will consider that certificate, will consider the 
state of its docket, the state of the docket of the district eourt involved, 
and reach a decision as to whether it should be allowed. 

It would certainly consider that as one element. 

But circuit judges would not have to pass on that. 

In other words, if you had an appellate court whose docket was 
so crowded that they would not reach it for a couple of years, the 
court might decide to let them go ahead. 

We don’t have any condition such as that at present, but there 
could be such a situation possibly. 

Mr. BrickFiELp. Let’s assume that the court denies the petition 
to appeal because it thought it was not a controlling question of law. 

Judge Marts. It wasn’t impressed with the question as being a 
serious question? 

Mr. BrickFieLp. That is right, or let’s assume the court decides 
that it is a controlling question but doesn’t think it would ultimately 
advance the termination of the trial and it denies it for that reason. 

How would the attorneys know, since the petition to appeal was 
denied, the reasons for the court’s decision? 

Judge Maris. They wouldn’t know. 

Mr. BrickFiELD. Then let us assume that the motion to appeal is 
denied in a particular case and later on there is an appeal. You now 
have a final order, and there is an appeal, and the questions are 
brought up on appeal. Would they be appealable? 

Judge Maris. Absolutely. There is one thing that is certain about 
what the court would do: If it denied this application, it was not 
passing on the merits of the question. It was only deciding whether 
an appeal should be allowed. It is exactly the same situation as the 
Supreme Court has repeatedly stated exists when it denies certiorari. 
It does not pass on the question for any reason or no reason . It 
merely decided it isn’t going to grant a certiorari. 

The question would still be appealable. It would be in the record. 
You bring it up in your final appeal and it would be appealable. 
Because simply an appeal had not been allowed and that meant in 
effect there had been no interlocutory appeal. 

Mr. Brickxrie.p. And that no decision was reached? 
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Judge Maris. Oh, no. You can’t put upon the courts of appeals 
the burdens of deciding the merits before they decide the question of 
granting the appeal. They are simply looking at the preliminary 
matter certified by the district judge to see if it will help the adminis- 
tration of justice to hear an appeal now rather than at the end of the 
case. 

Mr. Brickrre.tp. But in any event, when request for leave to 
appeal or a petition is filed, these matters would be considered by the 
appellate court? 

Judge Maris. Yes, I presume everything that was in the petition 
for appeal would be considered, but not all arguments as to why this 
should be heard now rather than postponed to the end of the case. 

Mr. Brickrietp. During the trial of the case, the trial judge sees 
the lawyers and sees the parties involved. He may know who is 
seeking a delay, who in fact is acting in good faith. Now, assuming 
an instance where the court permits an appeal but does not stay pro- 
ceedings and orders the trial continue, does not this bill provide in the 
last proviso that a circuit judge in his discretion could overrule the 
district court judge who has an intimate knowledge of the proceedings 
and order a stay? 

Judge Maris. That is right. That is true today in every case of a 
stay. 

Mr. BrickrieLp. What could happen in that period of 10 days in 
which the party concerned has to petition for an appeal? Could not 
one of the attorneys move for a stay before one of the circuit judges 
pending the court’s decision on the petition, because when they make 
a motion for leave to appeal, the courts sometimes take substantial 
time to decide the motion itself; conceivably it could be 3 or 4 months? 

Judge Parker. I don’t know whether this is a rule in all circuits or 
not, but it is a rule in our circuit that when you make an application 
before a circuit judge for relief, you must show that you have applied 
to the district judge before you applied to the circuit court of appeals. 

Judge Maris. I think that is true in every circuit. 

Judge Parker. Here is one thought I would like to pass on to you 
in view of 1 or 2 of your questions, if I might, Mr. Chairman. 

Some one of the district judges was suggesting it would be helpful 
if a district judge in a case of this kind could certify the question to the 
court of appeals and have the court of appeals decide it. 

We seriously considered that, but the answer to it is this: There is 
too much temptation on the part of the district judge to certify a 
troublesome question. 

I started out when I was much younger certifying some cases to the 
United States Supreme Court, and after | got my ears slapped down 2 
or 3 times, I quit it. 

It is important not to enact a law which would require action of the 
appellate court on an interlocutary appeal without the appellate 
court’s consent. 

That is one reason we put this provision in here that you have got 
to apply to the court of appeals. You have got to have the certificate 
of the district court judge, which is almost like the circuit court of 
appeals certifving a question to the Supreme Court, but you must 
also have the consent of the appellate court to hear it. 

Mr. Lrsonatt. In reality, the operation would be set in motion by 
the district judge because of a confirmed belief within himself that 
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there is something wrong with the lawsuit and because of its impor- 
tance, he doesn’t like to arrogate to himself a decision to be made in 
the ordinary court proceedings and in reality he moves to his fellow 
judges up above him that they pass on this important question so 
that he will not suffer from the illness of making the decision in a 
very important lawsuit and be accused of being prejudiced against 
one party or the other. 

That would be correct; would it not? 

Judge Parker. Yes. That enters into it, but I think the typical 
ease in which it would be used is a case like this Harrison Williams 
case. 

There was a case as to whether the New York statute of limitations 
was applicable to a suit which was brought against directors for mis- 
management of affairs of a corporation which extended over a number 
of States. 

Frankly, I would not have decided that case as it was decided by 
the second circuit, if it was before me; and Judge Weinfeld didn’t 
decide it that way. 

He held the statute of limitations didn’t apply. If he had had this 
statute, he could have certified to the second circuit that there was a 
grave question here and the second circuit would have taken it and 
have saved 3 or 4 months’ time. 

Mr. Wiis. Off the record. 

(Thereupon, there was a discussion off the record.) 

Mr. Wiuurs. Mr. Birchfield, will you make certain that the com- 
munications from the Administrative Office of the United Courts, 
sponsoring this legislation, are made a part of the record of this 
hearing. 

(The communications follow.) 


ADMINISTRATIVE OFFICE OF THE 
UNITED STATES Courts, 
SUPREME CouRT BUILDING, 
Washington, D. C., March 15, 1957. 
Hon. Sam RAYBURN, 
Speaker of the House of Re presentatives, 
Washington, D. C. 


Dear Mr. Speaker: On behalf of the Judicial Conference of the United States 
I herewith transmit for the consideration of the Congress a draft of a bill to 
amend section 1292 of title 28 of the United States Code relating to appeals from 
interlocutory orders of the district courts of the United States. 

The present section specifies the kinds of interlocutory orders, decrees, or judg- 
ments from which appeals are allowed. The enclosed bill would add a provision 
that when a district judge in making in a civil action an order not otherwise 
appealable under the section, shall be of the opinion that the order involves a 
controlling question of law as to which there is substantial ground for difference 
of opinion and that an immediate appeal from the order may materially advance 
the ultimate termination of the litigation he shall so state in writing in the order; 
that the court of appeals may then in its discretion permit an appeal! to be taken 
from the order if application is made to it within 10 days after the order is entered, 
but that application for such an appeal shall not stay proceedings in the district 
court unless the district judge or the court of appeals or a judge of that court 
shall so order. 

The matter of appeals from interlocutory orders of the district courts was 
brought to the attention of the Judicial Conference by communications received 
at its annual meeting in September 1951 (pp. 32-33 of the September 1951 report). 
The Judicial Conference referred the matter for study and report to a committee 
to be designated by the Chief Justice and the Chief Justice appointed as such a 
committee Circuit Judge John J. Parker, of North Carolina, chairman; Circuit 
Judges Shackelford Miller, Jr., of Kentucky; Wayne G. Borah, of Louisiana; and 
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Walter C. Lindley, of Illinois; and District Judges Peirson M. Hall, of California; 
Carl A. Hatch, of New Mexico; Roy W. Harper, of Missouri; and Ernest W. 
Gibson of Vermont. 

In the autumn of 1952 Judge Parker as chairman of the committee sent to all 
the circuit and district judges various proposals for amendment of the statute in 
reference to appeals from interlocutory orders. Each of the proposals would 
enlarge in a degree the present provision for such appeals. But the language of 
the amendments suggested and the conditions attached to the added right of 
appeal in the proposals varied. In this situation the committee at a meeting 
held in the winter of 1953 decided to ask the chief judges of all of the judicial 
circuits to schedule as part of the programs of the judicial conferences of their 
circuits in the year 1953, a consideration of the various proposals. That was 
done and the subject received consideration in the spring and summer of 1953 
at judicial conferences held in the District of Columbia Circuit, and in the 3d, 
4th, 5th, 6th, 7th, 9th, and 10th circuits. 

Thereafter the committee recommended to the Judicial Conference, at the annual 
meeting of that body in September 1953, the bill now submitted. A copy of the 
report of the committee, including a copy of a report on the subject of a special 
committee of the 10th circuit, and a report of a committee of the Los Angeles Bar 
Association with an explanatory letter of Mr. J. E. Simpson of that association, is 
attached. The Judicial Conference of the United States, with Judge Harold M. 
Stephens of the District of Columbia Circuit, since deceased, and Judge Calvert 
Magruder of the first circuit voting in opposition, approved the bill recommended 
by the committee which is now submitted. 

It has always been recognized that there are two competing considerations bear- 
ing upon appeals from interlocutory orders. On the one hand too rigid a bar 
against such appeals from interlocutory orders may result in injustice by prevent- 
ing at an early stage the final decision of an issue which might be determinative 
of the case and burdening the parties with the expense of subsequent proceedings, 
perhaps prolonged, to no avail. On the other hand too great freedom in taking 
appeals from orders of the district court prior to the final judgment, ‘piecemeal 
appeals” as they are called, may make for delay and increase the expense of the 
litigation. 

It was the opinion of the committee and the Judicial Conference that the 
enclosed bill, as finally approved after weighing the different drafts, will accomplish 
the purpose sought by the proponents of some relaxation of the present provision 
of section 1292 for interlocutory appeals, and at the same time avoid delay in the 
final determination of the cases. In fact it is thought that the bill, if enacted, will 
be likely to expedite the final determination. 

So the committee said in its report: 

“Your committee is of the view that the appeal from interlocutory orders thus 
provided should and will be used only in exceptional cases where a decision of 
the appeal may avoid protracted and expensive litigation, as in antitrust and 
similar protracted cases, where a question which would be dispositive of the liti- 
gation is raised and there is serious doubt as to how it should be decided, as in 
the recent case of Ausirian v. Williams (2 Cir. 198 F. 2d 697). It is not thought 
that district judges would grant the certificate in ordinary litigation which could 
otherwise be promptly disposed of or that mere question as to the correctness of 
the ruling would prompt the granting of the certificate. The right of appeal 
given by the amendatory statute is limited both by the requirement of the cer- 
tificate of the trial judge, who is familiar with the litigation and will not be dis- 
posed to countenance dilatory tactics, and by the resting of final discretion in the 
matter in the court of appeals, which will not permit its docket to be crowded with 
piecemeal or minor litigation.” 

For the reasons stated it is believed that the proposed amendment of section 
1292 is sound, thet it will result in benefit to litigants and be conducive to the 
timely disposition in the courts of cases affected. Accordingly I hope that it may 
receive the favorable consideration of the Congress and in due course be enacted. 

Sincerely yours, 
ELMORE WHITEHRURST, 
Acting Director. 
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ADMINISTRATIVE OFFICE OF THE 
Unitep States Courts, 
SuPREME Court BUILDING, 
Washington, D. C., April 25, 1957. 
Hon. Sam RAYBURN, 
Speaker of the House of Representatives, Washington, D. C. 


Dear Mr. Speaker: In behalf of the Judicial Conference of the United States, 
I enclose a draft of bill to amend section 3651 of title 18 of the United States 
Code in relation to the placing on probation of offenders convicted in the Federal 
courts. The amendment would add to the present section which defines the 
powers of the district courts in granting and administering probation, a new 
paragraph which would provide that after a judgment of conviction of any offense 
not punishable by death or life imprisonment, if the maximum punishment pro- 
vided is more than 6 months, the court except in the District of Columbia, may 
impose a sentence in excess of 6 months.and provide that the defendant be con- 
fined in a jail-type institution or a treatment institution for a period not exceed- 
ing 6 months and the defendant placed on probation for such period and upon 
such terms and conditions as the court deems best. 

At present when a defendant is convicted on more than 1 count of an indict- 
ment, the court may sentence him to imprisonment on 1 count and place him 
on probation on another. Numerous judges throughout the country do this 
believing that a term of imprisonment preceding probation may be advisable. 
When the conviction is on a single-count indictment this course is not open. 

Many judges who after conviction on indictments of more than 1 count are 
accustomed to provide for a combined treatment by imprisonment and probation, 
have been urging that the statute should be amended to permit this where the 
conviction is on only 1 count. They are of the opinion that confinement for a 
brief period in a suitable jail or treatment institution has a salutary effect upon an 
offender and is conducive to his rehabilitation on probation to follow. In this 
view the Judicial Conference of the ninth circuit recommended legislation provid- 
ing for this practice a number of years ago. A committee of the Judicial Con- 
ference, consisting of Chief Judge Orie L. Phillips, of Colorado, now retired, and 
Chief Judge John Biggs, Jr., of Delaware, reeommended to the Judicial Conference 
at a meeting in March 1955 the provision contained in the pending bill as an appro- 
priate measure for the purpose. The Judicial Conference of the United States 
directed that the report of the committee be circulated among the circuit and 
district judges for an expression of their views. At the following meeting of the 
Judicial Conference held in September 1955 the committee reported that this had 
been done and that a large majority of the judges who had replied favored the 
proposed legislation. Thereupon the Conference voted to recommend to the 
Congress the enactment of such a law. 

Accordingly I present the measure and trust that it may receive favorable 
consideration. 

Sincerely yours, 
ELMORE WHITEHURST, 
Acting Director. 


Mr. Wiuuis. Thank you very much, gentlemen. 
(Thereupon, at 12:12 p. m., the hearings were concluded.) 
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